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STATEMENT OF QUESTIONS PRESENTED 


1. Whether oral admissions elicited from the appellant 
after brief interrogation in the Metropolitan Police 
Department Robbery Squad Office following his arrest were 
improperly admitted into evidence, in violation of the 


Mallory rule. 


2. Whether the court should have declared a severance 
once it recognized that the co-defendant, to the surprise 


of all concerned, was antagonistic to the appellant in that 


his testimony implicated appellant in the crimes charged and 


accused appellant of homosexual activity. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18, 325 


ROBERT J. O'* HANLON, 
Appellant, 
Ve 
UNITED STATES OF AMERICA, 


Appellee. 


JURISDICTIONAL STATEMENT 


Robert J. O'Hanlon, the appellant, was tried and con- 
victed in the United States District Court for the District 
of Columbia of five counts of blackmail, in violation of 


DC. Gode § 22-2305. The District Court had jurisdiction 


to try appellant for such offenses under 18 U.S.C. § 3231. 


Judgment of conviction was entered on December 20, 1963. 
On January 7, 1964, the District Court ordered that the 
appellant be authorized to proceed on appeal without pre- 


payment of costs. This Court has jurisdiction upon appeal 
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to review the judgment of the District Court under 28 | 


U.S.C. § 1291. 


STATEMENT OF THE CASE 
| 

On July 23, 1963, at about 10:25 A.M., appellant Robert 
J. O'Hanlon, age 27, was arrested, in connection with a 
blackmail investigation, py police officers in his automobile 
at the corner of 18th and E Streets, N.W., in the District of 
Columbia. A brief search of the auto was conducted, and 
appellant was asked whether he knew anything about a package 
found on the front seat (Tr 176-77) and whether he knew one 
Larry Fair (Tr 75), who was subsequently indicted jointly 
with appellant. Appellant denied knowledge of the contents 
of the package (which contained paper cut in the shane of 
currency and which was subsequently admitted into evidence 
as the "pay off") and of the identity of Fair. One of the 
arresting officers then telephoned police Renauareers from 
a call box, requesting that a police cruiser be dispatched 
directly (Tr 62-63, 119-20). When the cruiser aeetved! 


appellant was transported to the basement of police head- 


quarters in it. Upon arrival, he was taken to his automobile, 


=? 


which had been driven there by a police officer, and a further 
search of the auto was made (Tr 63-64). Appellant was then 
taken to the robbery squad office where, after approximately 
five to fifteen minutes of questioning, he made the admis- 


sions in question (Tr 66, 74-76, 120, 123, 155). Specifically, 


appellant admitted that he had written a series of blackmail 


letters and had made telephone calls threatening to expose 
one George Omar Tironi (the complainant) as a homosexual. 
Thereafter, appellant was booked, processed, and presented 
to a committing magistrate. 

Appellant was subsequently indicted for five counts of 
blackmail in Criminal No. 765-63. He entered a plea of not 
guilty to all counts on August 23, 1963, and the case came 
on for trial on October 28, 1963. 

In the opening statement by counsel for co-defendant 
Pair, it was stated that Larry Fair did not know of an 
attempt to extort money from the complainant (Tr 28). There 
was no mention of any conflict between Fair and the appellant. 
As a precautionary matter, appellant's counsel requested that 
if any statements were made by co-defendant Pair which in- 
plicated O’Hanion, the arresting officers should not mention 


O'Hanlon by name (Tr 29-30). 
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During O'Hanlon's testimony, it was brought out dnat 
| 

appellant and Fair left their house together on the morning 
of the pickup of the blackmail money, separated, and intended 
to meet later (Tr 172-73). Appellant further cestified that 
he had not been in financial straits (Tr 164-70, 185-87), 
that he had never known or seen the complainant (Tr 179, 181), 
ana that he did not drink so much that he needed money (Tr 


185-86). Nothing in his testimony was brought out to. in- 


plicate Fair in any way. | 


Pair's testimony, however, almost immediately disputed 
some of the statements made by appellant. After relating his 


homosexual activities with the complainant, he said that ap- 


pellant was broke and paid few bills (Tr 213, 215, 236); 

that appellant was "very fond of drinking" (Tr 214); that 
O'Hanlon knew of his affair with the complainant and had 

seen a picture of the complainant (Tr 216-17, 248-49); and 
that he was not with O'Hanlon the morning of the pickup of 
the blackmail money but was supposed to meet o'Hanlon between 


nine and nine-thirty. O'Hanlon, however, did not show up 


according to Fair's testimony (Tr 225-26). | 
| 


When the attorney for Fair stated during a bench con- 
| 


ference that Pair had told him that he was suspicious of a 


-4- : 


blackmail attempt by O'Hanlon, counsel for appellant said ne 


woulda have asked for a severance had he known it (Tr 228). 
Because of this, the court recessed (Tr 228). At no time 
later was mention made of a severance by counsel or by the 
court. Following’ the recess Fair further implicated the 
appellant by declaring that he suspected O'Hanlon of being 
the blackmailer (Tr 229, 236, 240, 267). He also said the 
appellant mentioned blackmailing homosexuals (Tr 236, 249), 
and that he and the appellant had engaged in homosexual 
activity (Tr 238, 242). He further testified that the ap- 
pellant admitted the blackmailing (Tr 237). The judge and 
counsel for Fair both admitted that Fair's testimony in- 
plicated appellant (Tr 320). 

Some conflict arose between counsel for the two defen- 
Gants, as appellant's lawyer objected many times to the 
testimony given by Fair on the grounds that it was either 
opinion (Tr 229, 236, 240, 244) or hearsay (Tr 230-33). 
Finally, in closing argument, counsel for each party spent 
a great deal of time implicating the other defendant. Ap- 
pellant's attorney intimated Pair was the blackmailer (Tr 
340-46, 350}, and Pair's lawyer intimated that appellant was 


the one to blame (Tr 355-56, 360). 
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On October 31, 1963, appellant was found guilty on ali 
counts. Judgment of conviction was entered on December 20, 
1963, and on that date the appellant was sentenced to in- 
prisonment for a period of from twenty months to five years 
on each count, said sentencesto run concurrently. rt was 
further adjudged that the appellant be committed for a period 


of six months, with the execution of the remaining portion of 


the sentence suspended, appellant to be placed on probation 


for a period of two years. This appeal followed. 
RULES _INVOL 


Fed. R. Crim. P. 5(a): Appearance before the Commis- 
sioner. An officer making an arrest . . . without a warrant 
shall take the arrested person without unnecessary delay 
before the nearest available commissioner or before any other 
nearby officer empowered to commit persons charged with 
offenses against the laws of the United States. . ae 

Fed. R. Crim. P. 14: Relief From Prejudicial Joinder. 
If it appears that a defendant .. . is prejudiced by a 
joinder . . . of defendants in an indictment of information 


or by such joinder for trial together, the court may order 


an election or separate trials of counts, grant a severance 


=f 


of @efendants or provide whatever other relief justice 
requires. 


Fed. R. Crim. P. 52(b): Plain Error. Plain errors or 


defects affecting substantial rights may be noticed although 


they were not brought to the attention of the court. 


STATEMENT OF POINTS 


I. The court below erroneously admitted into evidence 
testimony regarding oral admissions made by the appellant 
during a period of unnecessary delay in presentment before 
a Committing Magistrate. 

With respect to point I, appellant desires the Court to 
read the following pages of the reporter's transcript: 62-88, 


118-23, 155, 176-77. 


II. It was plain error for the trial court to have recog- 
nized the prejudice engendered by co-defendant's testimony 
without granting separate trials or noting that a formal 
waiver was made. 

With respect to point II, appellant desires the Court 


to read the following pages of the reporter's transcript: 


25-30, 161-70, 172-73, 179, 181, 185-87, 203-10, 213-17, 


225-33, 236-38, 240, 242, 244, 248-49, 267, 320, 340-46, 


350, 355-56, 360. 


SUMMARY _ OF ARGUMENT 


Evidence of oral admissions allegedly made by the ap- 
pellant shortly after his arrest, while in the custody of the 
police in the office of the robbery squad, was improperly 


| 
admitted into evidence over the objection of the appellant. 


These admissions were extracted during a period of unnecessary 


delay in presentment, delay which lent itself to a process of 


interrogation which produced the tainted admissions. ‘Evidence 


| 
of these admissions cannot be considered merely cumulative. 


It was prejudicial at the outset of the trial to the 


appellant to be tried jointly with an active homosexual . 


When the additional prejudice engendered by the co-defendant's 
| 


antagonistic testimony implicating the appellant both in the 
crime and in homosexual activity was recognized by the court, 
it was the duty of the court to declare a severance or to 


indicate affirmatively that the right to sever was waived by 
I 
the appellant. The Court's failure to act in this manner 


constituted reversible error. 
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ARGUMENT 


THE COURT BELOW ERRONEOUSLY ADMITTED INTO EVIDENCE 

TESTIMONY REGARDING ORAL ADMISSIONS MADE BY THE 

APPELLANT DURING A PERIOD OF UNNECESSARY DELAY IN 

PRESENTMENT BEFORE A COMMITTING MAGISTRATE. 

Rule 5(a), Fed. R. Crim. P., provides that “an officer 
making an arrest .'. . without a warrant shall take the 
arrested person without unnecessary delay before the nearest 


available commissioner or before any other nearby officer em- 


powered to commit persons charged with offenses against the 


jaws of the United States." Mallory v. United States, 354 


U,S. 449 (1957), held that confessions or admissions elicited 
from an accused person by District of Columbia police officers 
during a period of unnecessary delay in presentment of that 
person before a committing magistrate are inadmissible in his 
subsequent trial. | Regarding the meaning of the phrase "un- 
necessary delay," the Court stated: 


Circumstances may justify a brief delay 
between arrest and arraignment, as for 
instance, where the story volunteered by 

the accused is susceptible of quick veri- 
fication through third parties. But the 
delay mst not be of a nature to give op- 
portunity for the extraction of a confession. 
Id. at 455. 


Mallory, then, teaches that immediate presentment is not 


required when there is justifiable cause for slight delay, 
such as verification of the accused's explanation through 
third parties and routine administrative procedures in- 
cluding booking and fingerprinting. It follows, nome 
that any delay at all occasioned solely by questioning of 
the accused person is unreasonable, because it can serve no 
other purpose than to elicit a confession. Cf. Gatlin v. 
United States, U.S. App. D.C. (Nos. 17728, 


17729, December 19, 1963). | 


The facts of the instant case reveal a flagrant disregard 


of Mallory. Upon arrival at police headquarters, the accused 
was taken promptly to the office of the robbery squad for 
questioning. Although it might have been supposed that the 
primary purpose of the questioning was to ascertain the where- 


abouts of the co-defendant Pair, the police expressly dis- 


claimed any such motive. During defense counsel's cross- 
| 
examination of one of the arresting officers, the following 


colloquy took place: 

| 

Q. When you went back to the precinct 
[xobbery squad office], you inquired 
and questioned him [the appellant] 
where Larry Fair was? That is what 
I am getting at. 
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A. IZ didn't actually ask him where he 

was. He told me where he was. I 

was questioning him in regard to 

this case ..- - 

(Tr 76) 
The object of the interrogation was not to locate a third 
person who might verify the accused's story; it could only 
have been intended to extract damaging admissions from 
O'Hanlon. Indeed, O'Hanlon had denied knowledge of the of- 
fenses at the scene of his arrest. The trip to the robbery 
squad office was therefore entirely unnecessary and unjusti- 
fiable. 

In the recent case of David R. Jones V- United States, 
____ App. D.C. (Nos. 17688, 17689, 17690, 17691, and 
17692, February 6, 1964), this Court indicated that “unneces— 
sary delay" begins at the moment of arrest unless delay is 
occasioned by necessity, on the part of the arresting officer, 


to make sure the right person is being charged. See Heideman 


v. United States, 104 U.S. App. D.C. 128, 259 F.2d 943 (1958), 


cert. denied, 359 U.S. 959 (1959); Metoyer UV» United States, 
102 U.S. App. D.C. 62, 250 F.2d 30 (1957). No such necessity 
was present in Jones, because the officer knew he had the 


right man. So here. At the moment of appellant's arrest, 
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there was ample evidence connecting him with the blackmail 
plot, and this evidence was known to those officers who con- 
ducted the interrogation. Appellant had been arrested in 

the car previously designated to the complainant Tironi as 
the depository of the blackmail money. Appellant was alone 
in the car minutes after the deposit was made, and the the 
velope dropped in the auto by Tironi was beside him. These 
facts were known to the officers conducting the interrogation; 
furthermore, these officers knew that O'Hanlon had initially 
denied knowledge of the crime. These facts lead inevitably 
to the conclusion that the trip to the robbery squad office 
should not have taken place. A presentment should have! been 
arranged immediately. Some delay could not have been avoided, 
considering that the arrest occurred on a Sunday morning: 
however, it is axiomatic that such delay does not justify 
otherwise impermissible questioning. See Coleman v.- United 


States, 114 U.S. App. D.C. 185, 313 F.2d 576 (1962). 


The essential reasoning employed in this argument is 


simple: when an accused or arrested person initially denies 
involvement in a crime he should either be booked or released, 
but in no event should he be questioned further. He has 


offered no explanation susceptible of verification, and there 
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is no reason to suppose that further questioning will elicit 
an explanation. The only probable consequence of further 
questioning is a confession which can be obtained only in 
violation of the letter and spirit of Mallory. Why was ap- 
pellant O‘Hanlon taken to the robbery squad office? 

It cannot be gainsaid that the time element here between 
arrest and confession is no longer than that involved in 
several recent cases wherein the practices employed by the 
police were held not violative of Mallory. See, e.g., 
Turberville v. United States, 112 U.S. App. D.C. 400, 303 
F.2d 411, cert. denied, 370 U.S. 946 (1962). It is submitted 
that, to the extent that these decisions tend to control the 
instant case, they were incorrectly decided and should be 
overruled. How can "reasonable delay" and "unnecessary 
delay" be defined in terms of minutes or hours? Shall fif- 
teen minutes questioning be reasonable, yet thirty unreason- 
able? Is it really important where the questioning took 
place? Is it realistic to presume that law enforcement 
officers question arrested persons for any reason other than 


to elicit admissions? It is submitted that, if the spirit 


of Mallory is to be vindicated, the practices here discussed 


cannot be sanctioned. 


If it be held that the confession of the appellant was 
improperly admitted, then it seems clear that reversal is 
required. Not only would this evidence not be cumulative, 
see Elsie Jones v- United States, 113 U.S. App. D.C. 256, 
307 F.2a 397 (1962), but it is submitted that without it the 
motion for judgment of acquittal should and would have been 


granted as to appellant O'Hanlon. 


II. IT WAS PLAIN ERROR FOR THE TRIAL COURT TO HAVE RECOG- 
NIZED THE PREJUDICE ENGENDERED BY CO-DEFENDANT' S 
TESTIMONY WITHOUT GRANTING SEPARATE TRIALS OR NOTING 
THAT A FORMAL WAIVER WAS MADE. 

It is conceded that granting severance under Fed. R.- 
Crim. P. 14 is largely a matter of the trial court's discre- 
tion. See Dykes v. United States, 114 U.S. App. D.C. 189, 
313 F.2d 580 (1962). But severance should be granted when it 
appears to the trial judge that the trial will be unfair to 
one of the defendants, or one of the parties will be preju- 
diced by having a joint trial. Thus, in Barton v. United 
States, 263 F.2d 894 (Sth Cir. 1959), where an unsigned state- 
ment of the co-defendant was presented in evidence accusing 
the defendant of the crime charged, it was held an abuse of 
@iseretion not to grant separate trials. 

In the case at hand, the only prejudice known before the 
trial was that the co-defendant Larry Fair might testify con- 
cerning his homosexual activities. This in itself might 


have been enough to warrant a separate trial for the appel- 


lant. But it probably could not have been raised prior to 


trial, inasmuch as ‘such motions to sever are normally denied 


pre-trial on the grounds that they are premature, The court 


-15- 


would not know whether both defendants would want @ trial, 
so it is usually left to the trial judge alone. See, Ate. 
United States v. Nomura Trading Co., 213 F. Supp. 704 | 
(S.D.N.Y. 1963). 
Usually the fact that one defendant has a criminal 
record when the other does not is not in itself enough to 
warrant a severance. See United States v- Dioguardi, 20 
F.R.D. 10 (S.D.N.¥. 1956). But it has been held when all the 
past bad acts of the other party were to be brought out! and 
these amounted to prejudice to the defendant, 2 peverance 
was warranted. Thus, in Suarez v. State, 95 Pla. 42, 115 
So. 519 (1928), the court held that a severance should have 
been granted when the appellant was joined with a co-defendant 
in an automobile theft case. To show knowledge on the part 
of the co-defendant that the car was stolen the prosegution! 
woulda introduce a number of bills of sale prepared by the 


co-defendant for automobiles which had also been stolen. As 


this evidence would be prejudicial to the appellant, the 


court said that severance would be mandatory. 
Therefore it seems clear in this case that severance 
could have readily been based entirely on appellant's being 


tried jointly with a homosexual whose very life is involved 


-16- 


in unlawful activities and who is an outcast to most people 
in society. However, not only was the fact that the co- 
defendant was a homosexual brought out, but he testified 

to all the details of his meeting and kissing the complainant 
and committing the act of sodomy. He also declared that he 
and appellant engaged in homosexual conduct. This clearly 
reveals prejudice to the appellant in having a joint trial 
with a man who has such a social stigma. 

In addition to the testimony concerning the lurid 
details of this abnormal life, the co-defendant on taking the 
stand began to implicate and accuse the appellant of being 
the guilty party, much to the surprise of appellant's counsel, 
and probably to the surprise of his own counsel, who had said 
during his opening statement that Fair did not know of an at- 
tempt to extort money from the complainant (fr 28). This 
was prejudicial and became an unfair trial for the appellant, 
since the defense of the co-defendant was antagonistic to 
that of the appellant. When it becomes clear that the defen- 


ses will be antagonistic, it has been held that a severance 


should be granted in such cases. People v.- Friedrich, 20 


Ill. 2d 240, 169 N.E.2a 752 (1960). 


It was said in United States v. Noble, 294 Fed. 689, 


691 (D. Mont. 1923), aff'd, 300 Fed. 689 (9th Cir. 1924), 
that "Antagonistic defenses calculated to prejudice ons of 
several defendants jointly accused will move the discretion 
of the court to grant that one a separate trial." In that 
case, one of the co-defendants surprisingly implicated the 
others with his testimony. The court noted that the other 
defendant knew he would implicate him to some extent but 
said a mistrial could have been granted had the motion been 
made. | 

Of course, in Lucas v. United States, 70 App. D.C. 92, 
104 F.2d 225 (1939), it was said that severance is not ab- 
solutely necessary when the testimony of a co-defendant ime 
plicated the other defendant. However, in that case os sur- 
prise was involved, as the co-defendant in his confession 
made prior to trial implicated the other defendant. Defense 
counsel had ample opportunity to prepare the defendant and 
to counter the charges with testimony of the defendant after 
the co-defendant testified. Here, surprise prevented pre- 
paration for this incriminating testimony. Furthermore, in 
Lucas there was no special stigma attached to the co-defendant 


other than a previous conviction for petit larceny twelve 
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years earlier. The case at hand involves the stigma of an 
active homosexual life of the co-defendant. These two dif- 
ferences distinguish Lucas from this case. 

At that point when the trial judge immediately recognized 
the prejudice involved, his obligation was a "continuing 
duty at all stages’ of the trial to grant a severance if pre- 
judice does appear." Schaffer v. United States, 362 U.S. 
511, 516 (1960). ‘The Supreme Court thus noted that the obli- 
gation to sever does not cease at the outset of the trial 
but continues throughout the proceedings. The judge purpose- 
fully recessed at the point of prejudice to consider severance, 
but at the end of the recess nothing was said in this regard 


nor was anything said about the severance during the remainder 


of the trial. It is granted that appellant's counsel should 


have said something about it following the recess, but it 
was so prejudicial that it was also incumbent upon the judge 
to mention the purpose of the recess in order to find out if 
the appellant did not want the severance. Failure to mention 
the severance constituted plain error under Fed. R. Crim. P. 
52(b). 

Therefore, when the court recognized that the defense 


of co-defendant Pair would be antagonistic and prejudicial to 
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appellant, coupled with the fact that a joint trial with an 


active homosexual would be prejudicial in itself, its duty 
was to insure under Fed. R. Crim, P. 14 that the appellant 
received a separate trial or that he affirmatively waived 


that right. 


CONCLUSION 


Because the appellant was greatly prejudiced by erro- 
neous admission into evidence of oral statements illegally 
obtained from him, and by the failure of the trial court to 
grant separate trials when prejudice became apparent, it is 
respectfully submitted that the judgment of conviction| should 


be reversed and either the proceedings should be vacated or 


a new trial should be ordered. 


i 

EUGENE E. SILER, JR. 
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Washington 1, D.C. | 
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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions 
are presented: 


1. Were appellant’s oral statements made within fifteen 
minutes after his arrival at police headquarters admitted 
into evidence in violation of the Mallory Rule? 

2. In the absence of a motion for separate trials, did 
the trial court commit plain error in not sua sponte 
granting a severance? 


Counterstatement of the Case. 
The Defense. 


Rules Involved. 
Summary of Argument. 
Argument: 


I. Appellant’s oral statements were properly admitted 
into evidence. 


II. It was not error for the trial court not to grant a 
severance sua sponte, in the absence of a request 
by appellant. 


Conclusion 
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FoR THE DISTRICT OF COLUMBIA CIRCUIT 
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Vv 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant and co-defendant Larry Fair who did not 
appeal were jointly indicted in five counts charging black- 
mail (22 D.C. Code 2305). He pleaded not guilty, was 
tried by a jury, and found guilty as indicated on October 
31, 1963. On December 20, 1963, he was sentenced to 
imprisonment for a period of from twenty months to five 
years on each count, said sentences to run concurrently. 
It was further adjudged that appellant be committed for 
a period of six months, with the execution of the re- 
maining portion of the sentence suspended, appellant to 
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be placed on probation for two years. This appeal fol- 
lowed. 

The Government’s evidence at trial revealed that the 
complainant, George O. Tironi, an administrative officer 
for the Pan American Union, received four separate tele- 
phone calls in addition to a written letter, on stationery 
of the Waldorf-Astoria in New York, accusing him of 
being a homosexual and demanding money in return for 
remaining silent (Tr. 32, 33, 35, 36 and 58). The es- 
sence of each communication was if the complainant did 
not pay $1,000 in cash to the caller, his supervisors and 
his wife would be told that he was a homosexual (Tr. 
35). The complainant was unable to identify the caller as 
anyone he knew (Tr. 31, 37). He was informed by the 
caller that the money was to be in twenty-dollar bills 
(Tr. 37). On June 22, 1963, the complainant received 
two phone calls, the first of which explained that the 
caller had a picture of the complainant kissing a young 
boy and the second directed him to be in his office the 
following morning, Sunday, June 23, 1968, with the 
thousand dollars (Tr. 49 and 50). He received a phone 
call the following morning directing him to go to D Street 
between 17th and 18th, N.W., and drop the money in 
the right front window of a green and white Ford Falcon 
which would be parked there (Tr. 52). The complainant 
did as he was instructed; however, by previous arrange- 
ment with the police, the contents of the package con- 
tained only newspapers cut in the form of twenty-dollar 
bills (Tr. 58 and 61). 

A motion to suppress the statements made by appellant 
shortly after his arrest was heard and denied by the trial 
judge (Tr. 60-88). 

At approximately 9:40 a.m. on Sunday, June 23, 1963, 
Officer Caldwell received a telephone call from the com- 
plainant, Mr. Tironi, who explained that he had been told 
by his anonymous caller to take $1,000 to the 1700 block 
of D Street, N.W. and put it in the right front window 
of a green and white Ford Falcon. Officers Caldwell and 
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Swart immediately went to that area (Tr. 118). They 
observed a white male walking East on D Street. He 
walked up some steps opposite the Ford Falcon and 
smoked a cigarette. After about fifteen minutes this 
individual got into the Falcon and drove off (Tr. 119). 
The officers followed him and arrested him at the corner 
of 18th and E Streets, N.W. (Tr. 119). Officer Caldwell 
recovered the package that had been put there by the 
complainant a short time earlier (Tr. 119). The person 
arrested in the car was Robert J. O’Hanlon, appellant. 
He was taken to the precinct and within five to fifteen 
minutes he admitted that he had made the phone calls 
and written the letter in question (Tr. 120-155). Prior 
to his admission he had neither confirmed nor denied the 
crime (Tr. 155). He also told the officers that the \o- 
defendant, Larry Fair, was waiting for him at the corner 
of 14th and F Streets, N.W. (Tr. 121). The officers drove 
to 14th and F Streets, N.W. in the company of the com- 
plainant. When the officer identified himself Fair said, 
“T have been expecting you. I thought there was some- 
thing wrong.” (Tr. 121.) He told Mr. Tironi that he 
was sorry and that he had done it because he needed 
the money (Tr. 122). 

Both defendants refused to sign any statements (Tr. 
136). Appellant and his co-defendant were taken before 
the U.S. Commissioner the next morning, Monday, June 
24, 1963, at about 10:30 am. (Tr. 80). At the con- 
clusion of the officers’ testimony the Government rested. 


The Defense 


Appellant testified in his own behalf. His testimony 
disclosed that after his graduation from high school he 
served for eight years in the Army (Tr. 162). He came 
to Washington to live at the end of April 1963 (Tr. 163). 
His first employment was with the Polk Directory Service 
(Tr. 164). He left them and went to work for the Will- 
mark Service Systems, Inc. and finally he worked with 
Blake Construction Company (Tr. 166 and 167). In the 
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latter job he received $80.00 a week (Tr. 167). Appellant 
was unable to recall exactly when or where he met the 
co-defendant Fair; however, shortly after they met, ap- 
pellant moved in with Fair in an effort to economize 
(Tr. 169). Appellant said at the time of his arrest he 
was not in financial difficulty (Tr. 170). 

On the morning he was arrested appellant and Fair 
had planned to go for a drive (Tr. 172). They drove 
downtown together and decided to park the car on D 
Street (Tr. 172). They then walked up 17th Street and 
split up with the intention of meeting a few hours later 
at 14th and F Streets, N.W. (Tr. 173). Appellant, in the 
meanwhile, did some sightseeing. He returned to his car 
around 10:30 a.m. and drove down the street. When he 
stopped for a red light, police officers pulled him out of 
the car and handcuffed him (Tr. 175). He said he denied 
knowing anything about the package in the front seat. 
He also denied knowing anything about the crime for 
which he was arrested (Tr. 176). He was taken to the 
Robbery Squad office where he again denied any knowledge 
of the blackmail (Tr. 177). He did tell them however, in 
response to a question as to the whereabouts of Larry 
Fair, that he was supposed to meet him at the corner of 
14th and F Streets, N.W. (Tr. 179). Appellant testified 
that even though he was not warned that he need not 
make a statement unless he wanted to, he knew this to 
be the Jaw (Tr. 180). And he never did make a state- 
ment. “I don’t volunteer any information” (Tr. 180). 
Finally, at trial, appellant denied any knowledge what- 
soever of the blackmail (Tr. 181). 

The co-defendant, Larry Fair, also testified. He knew 
the complainant, Mr. Tironi, quite well and was having 
a “homosexual affair” with him (Tr. 204, 205 and 210). 
He met appellant near the end of May and shortly there- 
after they began to room together (Tr. 211 and 214). 
Fair agreed to let appellant stay with him until he got 
a job and some money (Tr. 214). Fair volunteered that 
appellant was fond of drinking (Tr. 214). On the morn- 
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ing of June 23, 1968, Fair testified that he went to the 
corner of 14th and F Streets, N.W., where he was to meet 
appellant between 9:00 and 9:30 A.M., and they were to 
go to the home of a Miss Higgs to do some work there 
(Tr. 226). 

Counsel asked Fair if there was 2 time when appellant 
struck him (Tr. 227). Counsel approached the bench, and 
after a brief discussion the court granted a short recess 
in order that appellant’s counsel might confer with his 
client regarding the possibility of a severance (Tr. 228). 
When the trial resumed, appellant’s counsel failed to move 
for a severance and the trial continued (Tr. 229). 

Following the recess Fair attempted to implicate ap- 
pellant by suggesting that he suspected him of being the 
blackmailer (Tr. 229, 286 and 287). He also alleged that 
he and appellant engaged in homosexual conduct (Tr. 
242). On cross-examination Fair admitted having stayed 
at the Waldorf-Astoria in New York (Tr. 268). 

Appellant’s counsel was apparently satisfied with the 
court’s instructions to the jury (Tr. 395, 396, 397). 


RULES INVOLVED 


Rule 8(b), Federal Rules of Criminal Procedure, pro- 
vides: 


Two or more defendants may be charged in the 
same indictment or information if they are alleged 
to have participated in the same act or transaction 
or in the same series of acts or transactions con- 
stituting an offense or offenses. Such defendants 
may be charged in one or more counts together or 
separately and all of the defendants need not be 
charged in each count. 


Rule 14, Federal Rules of Criminal Procedure, pro- 
vides: 


If it appears that a defendant or the government 
is prejudiced by a joinder of offenses or of defend- 
ants in an indictment or information or by such 
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joinder for trial together, the court may order an 
election or separate trials of counts, grant a severance 
of defendants or provide whatever other relief justice 
requires. 


SUMMARY OF ARGUMENT 


Appellant’s oral statements were properly admitted 
into evidence. The statements of which appellant com- 
plains were all made within fifteen minutes after his 
arrival at police headquarters. Appellant’s assumption, 
that any delay is “annecessary” once probable cause for 
arrest is established, is untenable. The police may ques- 
tion an arrested suspect about the crime and indeed should 
confront him with the evidence against him. This should 
especially be done in the instant case where appellant 
neither confirmed nor denied any implication in the crimes. 
The decisions of this Court support the police action in 
this case. 

Appellant and his co-defendant were jointly indicted 
and in accordance with the general rule, they were 
jointly tried. Although both were represented by compe- 
tent attorneys no motions for separate trials were made 
at any time during the proceedings. Appellant then hav- 
ing failed to move for a separate trial, may not complain 
of that point on appeal. The granting or denial of a 
motion for separate trials is within the sound discretion 
of the trial court and its ruling will be reversed on appeal 
only upon a showing that the denial was a clear abuse of 
that discretion. Appellant had made no such showing. 


ARGUMENT 


I. Appellant’s oral statements were properly admitted 
into evidence. 


(See Tr. 60-88, 117-128, 155, 172-181) 


Appellant was arrested at approximately 10:30 a.m. 
on a Sunday morning (Tr. 62). Within fifteen minutes, 
at the most, after his arrival at police headquarters he 


admitted that he had made the telephone calls and had 
written the letter which constituted the charge of black- 
mail against him. Appellant’s argument that these oral 
admissions were illegally admitted into evidence, because 
they were obtained during a period of unnecessary delay 
between arrest and presentment before a committing 
magistrate, falls before the overwhelming case law in this 
jurisdiction. 

Appellant is in effect, urging this Court to hold that 
once an individual is arrested, no questioning by the 
police should be permitted. Appellant bases this con- 
tention upon the assumption that any delay is “unneces- 
sary” after probable cause is established. This we submit 
is an untenable position. “The police, assuming they have 
probable cause for arrest, are entitled to ask the arrested 
suspect what he knows about a crime.” Heideman v. 
United States, 104 U.S. App. D.C. 128, 130, 259 F.2d 
943, 945 (1958), cert. denied, 359 U.S. 959 (1959). If he 
denies knowledge they are entitled to confront him with 
the evidence against him and ask for his comments upon 
such evidence. Even where the accused continues to deny 
knowledge, the police may ask whether he has anything 
further to say. “Such questions as these the police may 
ask—indeed should ask.” Heideman v. United States, 
supra. This should be especially true in the instant case 
where the Government’s evidence showed appellant neither 
denied nor confirmed the crime immediately after his 
arrest (Tr. 155).2 It is difficult to conceive of an indi- 
vidual being subjected to a formal criminal charge with- 
out affording him a chance to tell his story or without 
permitting him to be confronted with and comment on 
the Government’s evidence against him. See Heideman 
v. United States, supra; Muschette v. United States, —— 
U.S. App. D.C. —— 322 F.2d 989 (1963); Metoyer v. 
United States, 102 U.S. App. D.C. 62, 250 F.2d 30 
(1957). See also Jones v. United States, D.C. Cir. No. 


1See Tr. 120, 155; But see Tr. 175-178 for appellant’s testimony. 
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17688, decided February 6, 1964, slip opinion at 24-25 
(Prettyman, J., dissenting) (petition for rehearing en 
bane pending). In addition to questioning the accused 
the police may take time to verify his story2 They may 
also complete all necessary administrative procedures.* 
The time consumed to complete such activities does not 
constitute unnecessary delay, despite the fact that there 
is sufficient evidence to hold the accused at the very 
moment of arrest. 

All relevant decisions of this Court support the legality 
and propriety of the police conduct in this case. Muschette 
v. United States, supra; Coleman v. United States, 115 
U.S. App. D.C. 191, 317 F.2d 891 (1963); Lockley v. 
United States, 106 U.S. App. D.C. 163, 270 F.2d 915 
(1959) ; Porter v. United States, 103 U.S. App. D.C. 385, 
259 F.2d 685 (1958) ; cert. denied, 360 U.S. 906 (1959) ; 
Heideman v. United States, supra; Metoyer v. United 
States, supra. The circumstances of this case demon- 
strate no unlawful police purpose or lack of “cireum- 
stances of legality” which would render appellant’s state- 
ment inadmissible. United States v. Mitchell, 322 US. 
65, 70 (1944). 

Appellant can gain no comfort from Gatlin v. United 
States, D.C. Cir. No. 17,728, decided December 19, 1963. 
The decision in Gatlin turned primarily on the fact that 
there was no probable cause for his arrest. Moreover, the 
facts and circumstances in the instant case readily refute 
any charge that he was taken to the station for the pro- 
hibited purpose of conducting “a process of inquiry that 
lends itself, even if not so designed, to eliciting damaging 
statements to support the arrest and ultimately his guilt.” 
Mallory v. United States, 364 U.S. 449, 454 (1957). The 
fact that probable cause existed for the arrest of appel- 
lant cannot be seriously disputed, nor is it. What was 


2 Mallory v. United States, 354 U.S. 449, 455 (1957); Coleman 
v. United States, 115 U.S. App. D.C. 191, 317 F.2d 891 (1963). 


3 Heideman v. United States, supra; Metoyer v. United States, 
supra; Muschette v. United States, supra. 
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condemned by this Court in Gatlin then is not present 
here. 


II. It was not error for the trial court not to grant a 
severance sua sponte, in the absence of a request 
by appellant. 


(See Tr. 161-181, 199-242) 


Appellant and his co-defendant were jointly indicted in 
five counts charging blackmail. The Government’s evi- 
dence showed that appellant and his co-defendant jointly 
participated in blackmailing the complainant. (See 
counterstatement). The general rule concerning joinder of 
defendants, is that persons jointly indicted should be tried 
together. This is true even though admissions have been 
made by one defendant which cannot be used as evidence 
against the other. Dykes v. United States, 114 US. 
App. D.C. 189, 318 F.2d 580 (1962); Lucas v. United 
States, 70 U.S. App. D.C. 92, 93, 104 F.2d 225, 226 
(1989) ; Hall v. United States, 83 U.S. App. D.C. 166, 
168 F.2d 161 (1948), cert. denied, 384 U.S. 858. 

Although there is no absolute time limit on filing the 
motion for severance in accordance with Rule 14, Fed. R. 
Crim. P., it is a pre-trial motion and should be made well in 
advance of trial. See United States v. Trilling, 156 F. 
Supp. 462 (D.D.C. 1957), 104 U.S. App. D.C. 159, 260 
F.2d 677 (1958) (aff'd in part, rev’d in part, on other 
grounds) ; Allen v. United States, 91 U.S. App. D.C. 197, 
202 F.2d 329, cert. denied, 344 U.S. 869 (1952). Ad- 
mittedly, the court may entertain the motion if raised at 
trial for good cause shown, see Schaffer v. United 
States, 362 U.S. 511 (1960). However, in the instant 
case no motion for severance was ever made either prior 
to trial or during trial and this was in spite of the fact 
that the court granted a recess for the express purpose 
of permitting appellant and his counsel to determine 
whether or not they desired a severance (T. 228). At the 
conclusion of the recess, the trial resumed without any 
request or motion pursuant to Rule 14 asking for a sev- 
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erance (Tr. 229). The only conceivable conclusion the 
trial court could arrive at was that no severance was de- 
sired. Both defendants were represented by competent 
attorneys. Appellant, then failing to move for a separate 
trial, has no cause for complaint on appeal on that point. 
Mee v. United States, 316 F.2d 467 (8th Cir. 1963) ; 
United States v. Koritan, 182 F.Supp. 148 (E.D. Pa.) 
affd, 283 F.2d 516 (3d Cir. 1960); United States v. 
Perl, 210 F.2d 456 (2nd Cir. 1954). 

Even assuming appellant had moved for a separate 
trial, there is no assurance that it would have been 
granted. Under Rule 14, relief from alleged prejudicial 
joinder is entirely within the discretion of the trial court, 
and its ruling will be reversed only upon a showing that 
a denial was a clear abuse of discretion. Simcic v. 
United States, 86 A’2d 98 (D.C. Mun. App. 1952) affd, 
91 U.S. App. D.C. 102, 198 F.2d 951 (1952) ; Cataneo v. 
United States, 167 F.2d 820 (4th Cir. 1948); Barton v. 
United States, 263 F.2d 894 (5th Cir. 1959). In Simeic 
v. United States, supra, where the Municipal Court of 
Appeals’ reasoning was adopted by this Court, the court 
there stated: 


It is true that the two defenses were separate and 
distinct and even antagonistic one to the other. It 
may also be true that each defendants chances of 
acquittal may have been better if he had a separate 
trial. But that by no means establishes their right to 
a separate trial.* 


In Robinson v. United States, 98 U.S. App. D.C. 347, 210 
F.2d 29 (1954), this Court again emphasized that: 


The mere fact that the defendant might have had a 
better chance of acquittal if tried separately from 
his co-defendant did not establish his right to a sev- 
erance. 


*See also Ball v. United States, 163 U.S. 662 (1896); Hall v. 
United States, 83 U.S. App. D.C. 166, 168 F.2d 161 (1948). 


11 


Nor is the fact that there is hostility between defend- 
ants or that one may try to save himself at the expense 
of the other, itself a sufficient ground to require separate 
trials, Dauer v. United States, 189 F.2d 348, cert. denied, 
$42 U.S. 898 (10th Cir. 1951). 

In view of the fact that no motion was made requesting 
separate trials nor any objections to the trial continuing 
at any time, and in view of the pertinent case law re- 
quiring a clear showing of an abuse of discretion on the 
part of the trial court, it is submitted that the trial court 
did not commit error in not granting a severance sua 
sponte. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
JOHN A. TERRY, 
Rogert D. DEVLIN, 
Assistant United States Attorneys. 
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